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PRESIDENT’S PAGE 


Once more the time of year has 
arrived to call the attention of all 
members to the annual meeting of 
this Association which will be held 
at the Sheraton-Fontenelle Hotel 
ce weweee in Omaha on 
November 2 
| and 3. Please 
note the 
change in the 
headquarte r s 
hotel. The pro- 
gram for the 
annual meet- 
ing this year 
promises to be 

Hale McCown a very fine 
one. The program is in charge of 
the Section on Practice and Pro- 
cedure which in cooperation with 
the Committee on Continuing Legal 
Education has scheduled an insti- 
tute on Appellate Practice and 
Procedure. The program is de- 
signed to provide a down to earth, 
bread and butter general practice 
appellate seminar. It will extend 
to appeals from courts of limited 
jurisdiction to the District Court, 
including appeals from J. P., Mu- 
nicipal, County, and Compensation 
Courts. It will also cover appeals 
from administrative agencies to 
the District Court, or to the Su- 
preme Court. Of course the in- 
stitute will include appeals from 
the District Court to the Nebraska 
Supreme Court as well as appeals 
from the Federal District Court to 
the Court of Appeals. Special time 
will be devoted to appellate briefs 
and appellate oral arguments. In 





an so 


this particular field the Section 
has been very fortunate to obtain 
the services of Frederick Bernays 
Wiener, of Washington, D. C. who 
is not only the author of numerous 
books and articles on appellate 
practice, but is a thoroughly color- 
ful and entertaining lecturer. In 
addition to the members of our 
own association participating in 
the institute, there will also be 
members of the judiciary to give 
us the benefit of the view from the 
other side of the bench. We are 
confident that every member of 
the Association will find the insti- 
tute program of real practical 
benefit. 

Mr. John C. Satterfield, the Pres- 
ident of the American Bar Asso- 
ciation, will be the speaker at the 
Association’s luncheon on Thurs- 
day, November 2, and his topic will 
be the Economics of the Law Prac- 
tice. As the former chairman of 
the American Bar Association com- 
mittee on the Economics of the 
Bar, he has organized and carried 
cut a tremendous program to im- 
prove the economic condition of 
lawyers throughout the nation. 
We feel sure that all Nebraska 
lawyers will be actively interested 
in the comments and suggestions of 
Mr. Satterfield in this area of vital 
interest to all. 

Judge John R. Brown of the 
Fifth Circuit Court of Appeals, 
Houston, Texas, will be the speak- 
er at the annual banquet of the 
Association on Thursday evening, 
November 2. His reputation as a 
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delightful and effective after din- 
ner speaker has preceded him, as 
many members of the American 
College of Trial Lawyers can ad- 
vise you. We hope that all of the 
members will plan to bring their 
wives and attend the banquet 
Thursday evening. 

All members of the House of 
Delegates are asked to be prompt 
in their attendance at the sched- 
uled times for the meeting of the 
House of Delegates on Wednesday, 
November 1, preceding the conven- 
tion. Each will receive individual 
notice of the meeting and we sug- 
gest that calendars be marked not 
only for the date, but for the spe- 
cific time of the sessions. 

Since this is the last issue of the 
Bar Journal in which I shall have 
an opportunity to comment, I wish 


to make a personal appeal to every 
member of the Association to as- 
sist in what will clearly be the 
major goal and objective of this 
Association for the coming year, 
namely the constitutional amend- 
ment providing for the adoption of 
the Merit Plan for Selection of 
Judges. We must solicit and ob- 
tain the cooperation of all seg- 
ments of Nebraska’s citizenry and 
not just the lawyers in the en- 
deavor to take a great step for- 
ward in the field of administration 
of justice. We hope that every 
member will be thoroughly fa- 
miliar with the Merit Plan. will 
feel an individual responsibility to 
inform the public about it, and ob- 


tain universal support for this 


truly worthwhile objective. 


PAMPHLETS IN DEMAND 


Since the Committee on Public 
Service inaugurated the program 
of pamphlet distribution in 1954, 
under the chairmanship of John J. 
Wilson, the association has printed 
and distributed 367,500 copies. Most 
in demand is the one entitled 
“Wills” of which 100,000 have been 
printed. This record is closely 
followed by “Joint Tenancy” which 
ran 83,000. 

Others are “Are You Sure You 
Want to Sign That?”-55,000; “Buy- 
ing and Selling Real Estate’”-35,- 
000; “Will You Be Next?”-32,500; 
“Be a Good Witness”-27,000 and 
“Social Security”-25,000. 

In addition to the publication 
and distribution of pamphlets the 


Committee, also in 1954, prepared 
and published “A Manual for Jur- 
ors in Nebraska.” With the coop- 
eration of Clerks of the District 
Court and Jury Commissioners 
throughout the state a copy of the 
manual is sent out to each citizen 
called for jury service. This dis- 
tribution averages 15,000 each year. 

The pamphlet on “Social Secur- 
ity” became obsolete soon after its 
publication by reason of changes 
in the law made by the Congress. 
It has been revised and made to 
Conform with the present law by 
John M. Gradwohl and Flavel A. 
Wright. 
printed. 


A new issue is now being 
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ESTATE TAXATION OF JOINT TENANCIES 
SEVERED IN CONTEMPLATION OF DEATH 


By JOHN M. GRADWOHL* 


Normally, property is included 
in the federal estate tax gross es- 
tate only to the extent of the in- 
terest therein of the decedent at 
the time of his death.’ But there 

wis w are a number 
of exceptions 
to this general 
rule. The en- 
tire value of 
jointly - owned 
property, in- 
cluding the in- 
terest of the 
surviving joint 
tenant, is in- 
cluded in the 
taxable estate of a decedent, ex- 
cept to the proportionate extent 
that the surviving joint tenant can 
prove a contribution of a consid- 
eration (which never originated 
with the decedent) for the pur- 
chase of the property.” Property 
transferred by a decedent within 
three years of his death is presum- 
ed to be in contemplation of his 
death and is includable in his gross 
estate unless shown, as a matter of 
fact, not to have been made in 
contemplation of death.* 

A perennial question has arisen 
concerning the status of previous- 
ly-held joint property, the joint 
ownership of which has been sev- 
ered within three years of the 
death of an owner in whose estate 
more than one-half of the value 
of the property would have been 
taxed had there been no severance. 





John M. Gradwohl 


Judge Robinson recently ruled in 
Harris v. United States' that the 
severance of a joint tenancy into a 
tenancy in common by a decedent — 
and his wife was in contemplation 
of the death of the decedent, and 
resulted in the inclusion of the full 
value of the total property in the 
decedent’s gross estate, even 
though the decedent technically 
owned only a one-half interest as 
a tenant in common. A United 
States District Court in Indiana 
held that where a joint tenancy 
was severed in contemplation of 
the death of the decedent, by a 
gift of the decedent and his wife 
to their children, only one-half of 
the value of the previously-held 
joint property was includable in 
the gross estate." Prior to these 
recent decisions, there had been 
cases going both ways on the issue.’ 

The Internal Revenue Code is 
unbelievably ambiguous in this re- 
gard. The joint property section 
relates only to property “held as 
joint tenants by the decedent and 
any other person, or as tenants by 
the entirety by the decedent and 
spouse.” The regulations construe 
this language to mean “held jointly 
at the time of the decedent’s 
death,”* although no time period 
is contained in the code. Thus, it 


is unclear whether the joint prop- 
erty section, itself, can apply to 
the joint property which may have 
been transferred in contemplation 
Certainly, 


of decedent’s death.’ 
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there is no requirement that a tax- 
payer hold property in a joint form 
until his death, and a taxpayer is 
generally free to act so as to mini- 
mize his death taxes. 

The contemplation of death pro- 
vision reaches an “interest .. . of 
which the decedent has at any time 
made a transfer . . . in contempla- 
tion of his death.” It is not clear 
whether the term “interest” means 
“interest” in the state property law 
sense or in the sense of an item 
which would otherwise be taxable 
in decedent’s federal estate tax 
gross estate. Similarly, the term 
“transfer” can pertain to a prop- 
erty law concept of the value of 
the property which the decedent 
had power to convey by himself, to 
another or, in a more general tax 
sense, to any arrangement which 
had the effect of an estate tax de- 
pletion of the transferor’s estate. 
Under normal state real property 
law, either joint tenant can alone 
and without the consent of the oth- 
er tenant sever the joint tenancy 
into a tenancy in common, but one 
joint tenant cannot alone convey 
the entire fee.’® And it is not clear 
whether or not the severance of a 
joint tenancy into a tenancy in 
common involves a “transfer.” 

Excluded from the contempla- 
tion of death category are cases of 
a “bona fide sale for an adequate 
and full consideration in money 
or money’s worth.” If the sever- 
ance of the joint tenancy is in con- 
templation of death, there is a 
question whether it can possibly 
be “bona fide.” In any event, it is 
patently ambiguous whether the 


severance constitutes a “sale.” 
Since either tenant can alone sever 
the joint tenancy in real property 
into a tenancy in common, it is not 
clear whether the parties by sev- 
ering are engaged in a mutual ex- 
change of rights which constitutes 
an “adequate and full considera- 
tion in money or money’s worth.” 
“Adequate consideration” may re- 
late merely to the value of the 
property received by each owner 
for his previous interest in the 
property, or it may refer to an 
amount which would otherwise be 
taxable in the decedent’s estate. 

It can be argued that the con- 
gressional intent behind the policy 
of the contemplation of death sec- 
tion was that a transaction in con- 
templation of death should simply 
be viewed as if it had not occurred, 
so that if all of the property would 
have been taxed in the decedent’s 
estate before the severance in con- 
templation of death, all would be 
taxed afterwards. If this is not 
the result, there is admittedly a tax 
loophole by which a taxpayer may 
avoid estate taxes. But, by com- 
parison, the revocable transfer'’ 
and power of appointment” sec- 
tions specifically provide for the 
inclusion of the interest in full in 
similar situations, and some courts 
have held that any change in the 
contemplation of death joint ten- 
ancy situation must be made by 
Congress.”* 

Estate planners have for many 
years recommended the severance 
of existing joint tenancies in many 
estate plans. There have been 


several reasons for this, ranging 
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from a desire to avoid the difficult 
problems of proving contribution 
to the purchase price, to attempts 
to equalize the taxable estates of 
the joint tenants, to the intentional 
removal of an interest which would 
otherwise be taxable in the de- 
cedent’s estate. The present status 
of conflicting tax litigation indi- 
cates not only a need for legisla- 
tive revision, but raises a caution 
flag for conscientious estate plan- 
ners in a number of ways. 

(1) Unusual care must be taken 
in the severance of joint tenancies 
to preserve the record against the 
future assertion of gift in contem- 
plation of death—in other words, 
the transaction should be cast so 
as to emphasize the lifetime mo- 
tives involved. But, still, this is 
an area where the risks of tax liti- 
gation are quite high if the con- 
tributing tenant dies within a three 
year period. The government has 
not only indicated a desire to press 
litigation on this specific issue, and 
refused to exempt the severance 
of joint tenancies from taxation as 
transfers in contemplation of 
death,’ but is pressing litigation 
in a closely related area involving 
the sale of retained life estates in 
contemplation of death.” 

(2) A pitfall in severing joint 
tenancies may be that the value of 
the property will be includable in 
full in the estate of a contributing 
tenant but still be taxed to the ex- 
tent of one-half of its value in the 
estate of a noncontributing ten- 
ant. If both joint tenants are ad- 
vanced in years, in frail health, 
or in other circumstances which 


might appear to involve the asser- 
tion of contemplation of death 
against the contributing tenant, or 
if the noncontributing tenant might 
not live out the three year pre- 
sumptive period, added caution 
must be used in advising a sever- 
ance of the joint tenancy, pending 
judicial, legislative or administra- 
tive clarification of the issue. Sup- 
pose, for example, that after the 
severance of the joint tenancy, the 
noncontributing tenant dies first. 
Certainly, as a tenant in common, 
one-half of the property will be in- 
cluded in her gross estate, and it is 
quite likely that one-half of the 
property may be included in her 
gross estate as a transfer in con- 
templation of death if the sever- 
ance results from a transfer to a 
third party. As a joint tenant, the 
noncontributing tenant would not 
have been a contributor to the pur- 
chase and none of the value of the 
property would have been inciuded 
in her estate had she predeceased 
the contributing tenant. Yet, ap- 
plying the reasoning and holding 
of the Harris type of decision, if 
the contributing tenant dies within 
three years of the severance, the 
entire value of the property may 
also be taxed in his estate. In oth- 
er words, the entire property may 
be taxed in the contributing ten- 
ant’s estate and a one-half inter- 
est in the same property in the 
noncontributing tenant’s_ estate. 
This is one consequence which es- 
tate planners have been attempt- 
ing to avoid by advising the sever- 
ance of joint tenancies, but, con- 
ceivably, severance may, in some 
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situations, bring about, rather than 
avoid, this result. Although tech- 
nically distinguishable from the 
joint tenancy situation, there is a 
recent decision which illustrates 
this precise result. Tenants by 
the entireties transferred property 
in contemplation of the death of 
the husband. The same property 
was taxed in full in the estate of 
the husband,"" and also to the ex- 
tent of one-half of its value in the 
later estate of the wife.” 

(3) Where severance is advised, 
as a matter of form, the noncon- 
tributing tenant should take the 
lead, and, if possible, do the ac- 
tual severing alone. This may im- 
properly be stressing form over 
substance, but it does indicate the 
enforceable rights and interests of 
the noncontributing tenant, and 
highlights the noncontributing ten- 
ant’s interest, transfer, and con- 
sideration. 


FOOTNOTES 


Associate professor of Law, Uni- 
versity of Nebraska. 

Int. Rev. Code § 2033. 

Int. Rev. Code § 2040. 

Int. Rev. Code § 2035. 

193 F. Supp. 736 (D. Neb. 1961). 
Decedent entered a hospital at 1:45 
A. M. and had his attorney called 
to the hospital about 3 A. M. The 
decedent and his attorney had ap- 
parently previously discussed sev- 
ering the joint tenancies, for, among 
other reasons, estate tax purposes. 
The decedent was in great pain and 
fearful that he would have to sub- 
mit to surgery. However, he passed 
a kidney stone, and was discharged 
from the hospital at 1 P. M. the 
following afternoon. The same day, 
probably in the afternoon after his 
release from the hospital, decedent 


or WS Nw 


a 


executed the instrument severing the 
joint tnancy into a tenancy in com- 
mon. The decedent died 22 months 
later. 

Glaser v. United States, CCH Est. 
& GT Rep. par. 12,031, P-H Est. 
& GT Rep. par. 145,708 (N. D. Ind. 
1961). 

See Wright, Transfers of Joint 
Property in Contemplation of Death, 
55 Mich. L. Rev. 1 (1956); Note, 
Joint Tenancy and Estate Tax 
Avoidance: A Widening Loophole 
For Transfers in Contemplation of 
Death, 66 Yale L. J. 142 (1956). 
Treas. Reg. § 20.2040-1(a). 

The original opinion of Judge Rob- 
inson in Harris v. United States, 
filed on March 10, 1961, appeared 
to place reliance on inclusion of the 
property under the joint property 
section. See CCH Est. & GT Rep. 
par. 12,006, P-H Est. & GT Rep. 
par. 145,525. This opinion was 
amended on August 28, 1961, on 
the Court’s own motion, to delete 
one reference to the joint property 
section. See amended paragraph, 
193 F. Supp. at 739 (second column, 
first full paragraph). This amend- 
ment also inserted the symbol “cf.” 
before the citation of Sullivan’s Es- 
tate v. Commissioner, 175 F. 2d 656 
(9th Cir. 1949), a leading case reach- 
ing what appears to be a result di- 
rectly opposite that reached in Har- 
ris. See 193 F. Supp. at 740 (second 
column, next to last paragraph). 
From these changes in the opinion, 
it is impossible to determine wheth- 
er or not Judge Robinson was re- 
lying in part on the joint property 
section and whether or not he was 
distinguishing or simply refusing to 
follow Sullivan’s Estate. There is 
at least one other change in the 
opinion originally filed. On page 


740 of the Federal Supplement, the 
symbol “cf.” also appears before 
the case cited for the proposition 
that the severance of a joint tenancy 
into a tenancy in common involves 
a “transfer.” 
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10. 


if. 
12. 


13. 


14. 


15. 


Buford v. Dahlke, 158 Neb. 39, 44- 
45, 62 N. W. 2d 252, 255-6 (1954): 
“A conveyance by one joint tenant 
of his interest destroys the unities 
of title, interest, and possession and 
causes a severance of the joint ten- 
ancy. A contract by one joint ten- 
ant to convey his interest to a 
stranger severs a joint tenancy since 
equity regards that as done what 
in good conscience ought to be 
done.” See Swenson and Degnan, 
Severance of Joint Tenancies, 38 
Minn. L. Rev. 466 (1954). 

Int. Rev. Code $§ 2038(a), 2035(b). 
Int. Rev. Code §§ 2041(a), 2035(b). 


E.g., Glaser v. United States, CCH 
Est. & GT Rep. par. 12,031, P-H 
Est. & GT Rep. par. 145,708 (N. D. 
Ind. 1961): “This Court agrees 
with the Government that the type 
of transaction involved here could 
easily be used by a taxpayer in 
an attempt to avoid estate taxes, 
but this Court also feels that if 
the wording of the statute does en- 
able tax avoidance, as it appears 
to do, it is not for this Court to 
write into the statute what it be- 
lieves to be the correct rule, but 
rather, it is up to Congress to de- 
cide whether or not the instant 
situation should result in the in- 
clusion of the properties in the 
gross estate.”’; Estate of Brockway, 
18 T. C. 488, 499 (1952), affirmed 
on other issues, 219 F. 2d 400 (9th 
Cir. 1954): 
trary to the basic purpose of the 
estate tax statute and there is a 
loophole in section [2035], the rem- 
edy lies with Congress.” 

Proposed Treas. Reg. § 20.2040-1(d), 
21 Fed. Reg. 7879 (1956). This 
section does not appear in the final 
regulations. 

United States v. Allen, CCH Est. 
& GT Rep. par. 12,032, P-H Est. & 
GT Rep. par. 145,709 (10th Cir. 
1961), reversing 60-2 USTC par. 
11,965, 6 AFTR 2d 6128 (D. Colo. 
1960). See Lowndes, Cutting the 


“If this result is con- _ 


16. 


rt. 


“Strings” on Inter Vivos Transfers 
In Contemplation of Death, 43 Minn. 
L. Rev. 57 (1958); Note, Reserved 
Life Estate and Inter Vivos Trans- 
fer in Contemplation of Death; An- 
other Loophole for Estate Tax 
Avoidance, 33 Rocky Mt. L. Rev. 103 
(1960). 

Estate of William MacPherson 
Horner, 44 B.T.A. 1136 (1941), af- 
firmed on other grounds, 130 F. 2d 
649 (3rd Cir. 1942). The cases do 
not seem to have distinguished be- 
tween a joint tenancy in real es- 
tate which is severable into a ten- 
ancy in common by either party 
alone, the joint bank account in 
which either party can take the en- 
tire amount, and a tenancy by the 
entireties which cannot be severed 
by a single spouse. 

Estate of Julia Crawford Horner, 
36 T. C. No. 36 (May 24, 1961). The 
Tax Court had changed its position 
since the Board of Tax Appeals 
had decided Mr. Horner’s case. The 
Court applied its new rule to Mrs. 
Horner’s Estate that one-half of the 
value of the joint property trans- 
ferred in contemplation of death is 
includable in the estate of each ten- 
ant. The Court distinguished Mr. 
Horner’s decision as not having 
been decided on this issue, five 
judges dissenting from this holding. 
Two judges concurred in the major- 
ity decision on the basis that there 
would be no objection to including 
the same property in Mr. Horner’s 
Estate and another one-half in Mrs. 
Horner’s Estate because of the same 
transfer by them. 
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DISCOVERY 


(a la Delehant, Donohoe and Van Pelt) 
By JUDGE DONALD BRODKEY 


(This paper was delivered at the meeting of the Nebraska District Judges’ Asso- 
ciation at Grand Island, Nebraska on June 17, 1961) 


When Judge Flory assigned me 
the subject of “Discovery” for this 
meeting, I was somewhat uncer- 
tain as to what I should discuss, 
particularly in view of the fact that 
at the meeting of this Association 
held last January in Omaha we 
were favored with a number of 
very scholarly and _ informative 
papers upon the various phases and 


aspects of discovery by Judges 
Newkirk, Westermark, Chadder- 
don, Manasil 
and Crites; and 
I might add 


that we have 
just finished 
hearing some 
very excellent 
papers on the 
same subject. 
It occurred 
to me, how- 
Donald Brodkey ever, thai 
there was one field that had been 
neglected in our discussions, and 
that is the decisions and opinions 
of our Nebraska Federal Judges. 
I concluded that while their de- 
cisions would probably have no 
binding effect as precedents to be 
followed in our Nebraska District 
Courts, they still might be of in- 
terest to us as possible guide posts 
for problems arising under our 
state rules. Frankly, until I got 
into the Federal decisions them- 
selves I had no idea that our Ne- 





braska Federal Judges at the Dis- 
trict Court level, notably Judges 
Donohoe, Delehant and Van Pelt, 
had been so prolific in their opin- 
ions interpreting the Federal Rules 
relating to discovery. With your 
indulgence that is what I propose 
to talk about today. 

I am sure that you are all aware 
of the fact that our Nebraska Dis- 
covery rules were modeled after 
and are substantially identical to 
Rules 26 to 37, inclusive, of the 
Federal Rules of Civil Procedure, 
and may be found in Sections 25- 
1267.01 to 25-1267.44, inclusive, 
of the Revised Statutes of Nebras- 
ka 1943, as amended. 

Since Nebraska adopted the Dis- 
covery Rules in 1951, it goes with- 
out saying that our Federal Judges 
have been interpreting the Rules 
long before that date, the Federal 
Rules themselves having become 
effective on September 16, 1938. 

The earliest published opinion I 
have been able to locate arising 
out of our Nebraska District Courts 
is the case of Mitchell v. Brown, 
2 F.R.D. 325, a case decided by 
Judge Delehant some nineteen 
years ago, or to be exact, on May 
16, 1942. In this case, the plain- 
tiff sought recovery under the Fair 
Labor Standards Act of 1938. The 
defendants, before answering, filed 
two motions for more definite 
statements. The court held that 
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under the Federal Rules, a motion 
for a Bill of Particulars made by 
defendant before answer will be 
sustained only if the information 
which it seeks is reasonably neces- 
sary to enable the defendant to 
prepare his answer. Judge Dele- 
hant pointed out that the motion 
for more definite statement should 
not be used for the purpose of 
procuring matters of evidence and 
stated: 

“Similarly, particulars of evi- 
dence may readily be obtained 
from a plaintiff through resort to 
the processes of examination of the 
adverse party, Rule 26; interroga- 
tories, Rule 33; discovery and pro- 
duction of documents, Rule 34; re- 
quests for admissions, Rule 36; and 
depositions and discovery, Rule 37; 
all of which have direct pertinence 
to preparation for trial, as well as 
constituting in themselves steps in 
the actual trial of issues.” 

In another early case, Bowles, 
Administrator, Office of Price Ad- 
ministration v. Ohse, et al., 4 F.R.D. 
403, which was decided on June 11, 
1945, Judge Delehant again denied 
the motion of defendants for a 
more definite statement or Bill of 
Particulars for items allegedly sold 
by said defendants in violation of 
the maximum price regulations 
again on the ground that the in- 
formation demanded was not rea- 
sonably necessary to enable the 
defendants to prepare their an- 
swer; but again, Judge Delehant 
stated: 

“It must not be supposed that, 
in the court’s opinion, the defend- 
ants will not at any time here- 


after be entitled to receive from 
the plaintiff a formal and explicit 
statement of all, or at least a sub- 
stantial portion, of the information 
for which they ask. To the extent 
that they may rightly require such 
material, the rules provide ample 
and orderly machinery for its 
timely quest, e. g., Rules 26, 33, 34 
and 36, and also furnish the sanc- 
tions to make that machinery ef- 
fective, Rule 37.” 

The next case decided in point of 
time was the case of Bowles. Price 
Administrator v. Misle, 64 F. Supp. 
835. This case was also decided by 
Judge Delehant on March 9, 1946. 
It is interesting to note that our 
present Federal Judge Robert Van 
Pelt appears as counsel for the 
defendant in this case, which case 
involves an action by the Price 
Administrator against the opera- 
tor of an automobile repair busi- 
ness for injunctive relief and for 
damages for over-charges under 
price regulations promulgated pur- 
suant to the Emergency Price Con- 
trol Act of 1942. The plaintiff, the 
administrator, filed a motion under 
Rule 34 of the Federal Rules to 
require the defendant to produce 
and make available and permit the 
inspection and copying of the rec- 
ords, books and accounts of the 
defendants relevant to the issue, 
including sales, invoices and other 
records. Defendant resisted the 


motion claiming that by virtue of 
the Compulsory Testimony Act, he 
was entitled to immunity and that 
the granting of the motion would 
violate his rights under the Fourth 
and Fifth Amendments to the Con- 
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stitution. The court in this action 
held that the immunity provided 
by the Compulsory Testimony Act 
did not apply to this action and 
that the motion under the Federal 
Rule for inspection of defendant’s 
records could not be denied be- 
cause of the Act but would be 
granted where the records were 
such as the Emergency Price Con- 
trol Act and regulations required 
to be kept. The court also held in 
this case that the pursuit of avail- 
able, competent and relevant evi- 
dence known or legally presumed 
to exist or be in party’s possession 
is not “unreasonable search and 
seizure” within the protection of 
the Fourth Amendment against un- 
reasonable searches and seizures. 
With reference to Rule 34, Judge 
Delehant had the following to say: 

“Privilege and immunity aside, 
at least these questions arise: Has 
the moving party shown good 
cause for the motion? Has he 
properly, and with adequate par- 
ticularity, designated the items for 
whose inspection and duplication 
he asks? Do those items probably 
constitute or contain evidence ma- 
terial to an issue in the case? Are 
they probably in the defendant’s 
possession, custody or control? The 
court considers that in the light of 
the record here and of the Emer- 
gency Price Control Act of 1942. 
as amended, and the applicable 
regulation, all those questions 
are to be answered affirmatively. 
Presumptively, the law and the 
regulations supply any otherwise 
inadequately demonstrated ele- 
ments of evidentiary materiality 


and custody. 

“Therefore, the claim of privi- 
lege is rejected and denied and the 
motion is granted.” 

The case of Johnson v. Fredrick, 
9 F.R.D. 616, which was decided 
by Chief Judge Donohoe in 1949, 
was an action for personal injuries 
sustained in a collision. Defend- 
ant moved to dismiss the action or 
to require a medical examination 
of the plaintiff, a more definite 
statement, and a Bill of Particulars 
and permit examination of the 
hospital records respecting the 
plaintiff's injuries. Judge Dono- 
hoe overruled the motion, holding 
that under the Federal Rules of 
Civil Procedure, the complaint 
need not state a cause of action 
but only show a claim, and that 
the defendant’s motion was prema- 
ture. Judge Donohoe pointed out 
that other methods were available 
for obtaining disclosure of the evi- 
dence and stated: 

“The Rules of Civil Procedure 
furnish ample means for the dis- 
closure of all the evidence. The 
rule that is most frequently fel- 
lowed is the rule providing for a 
pre-trial investigation after the is- 
sues are established. In the pre- 
trial, in the presence of the Court, 
as part of the trial but preliminary 
to the jury trial, the defendant will 
have the privilege and opportunity 
to demand and receive admissions 
or denials; explanations; to require 
the production of all papers; ex- 
aminations by doctors, where writ- 
ten reports are submitted. The 
rule requires that when such de- 
mand is made, if made by defend- 
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ant, the defendant will be required 
to return in kind, copies of any 
examinations which he has had 
made. As to hospital records, 
if the plaintiff has such records, 
under his control, the Court 
will require him to _ produce 
such records for examination, not 
only by the Court, but by counsel 
for the defendant. As to a situa- 
tion where plaintiff has no control, 
the Court will assist the attorneys 
in securing photostatic copies of al! 
hospital records and files, where 
any exist that can be located and 
established. 

“The motion asking for this in- 
formation is a motion in prepara- 
tion for trial. It is premature. We 
are not ready to prepare for trial 
until we know what we are going 
to try. 

“Tf the pre-trial investigation is 
not desirable, the rule provides for 
written interrogatories that the de- 
fendant may propound to the plain- 
tiff, when the issues are made, 
which, if not answered within ten 
days by the plaintiff, the answer 
most favorable to the defendant, 
or the party filing, will be accepted 
as the fact. If the answers are not 
satisfactory, the procedure is to 
file a motion either to suppress the 
interrogatories or to require a more 
definite and clear statement of the 
matter sought to be obtained by 
the questions.” 

One very important case dealing 
with many facets of the problems 
of Discovery was decided by Judge 
Delehant in 1949. It is the case of 
Chenault v. Nebraska Farm Prod- 
ucts, 9 F.R.D. 529. Plaintiff brought 





this action for injunctive relief 
and for an accounting for profit 
and damages incident to defend- 
ant’s alleged infringement of a 
patent issued to plaintiff relating to 
machinery used in the dehydration 
of alfalfa. After defendants served 
their answer, plaintiff served un- 
der Rule 33 sixteen Interrogatories 
for answer by the defendants who 
answered six of them and objected 
to the others. Judge Delehant 
noted in his opinion: 

“On the present occasion several, 
though not all, of the interroga- 
tories are prompted by allegations 
of the answer so broad, or the as- 
sertion of details so numerous or 
of such character, that it may rea- 
sonably be supposed that the de- 
fendants rely for their defense 
only upon a limited portion of the 
matter alleged in each instance. 
Such pleading presents a natural 
and obvious occasion for the sub- 
mission of interrogatories designed 
to narrow the issues; for the plain- 
tiff ought not to be driven, in the 
maintenance of his claim, to the 
pursuit of evidence upon items 
broadly alleged but actually not 
intended to be supported by evi- 
dence as defensive matter. Pierce 
v. Pierce, supra.” 

Judge Delehant also made some 
general considerations properly ob- 
served in ruling upon exceptions to 
Interrogatories which are of inter- 
est. He states: 

“While the inquirer’s own knowl- 
edge of the thing sought may, in 
some circumstances, justify rejec- 
tion of an _ interrogatory, such 
knowledge is not alone a ground 
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for the suppression of the ques- 
tion. The court itself may be con- 
cerned about the answer in the in- 
terest of the restriction of the is- 
sues to the real contentions of the 
parties. Nakken Patents Corp. v. 
Rabinowitz, D.C.N.Y., 1 G.R.D. 90; 
Clairemont Sterilized Egg Process 
Co. v. Kasser Egg Process Co., D.C. 
Cal., 14 F. 2d 143. The latter case 
arose under the former practice 
but is nevertheless significant. See 
also Bowles v. Safeway Stores, 
Inc., D.C. Mo., 4 F.R.D. 469. An 
interrogatory is not objectionable 
solely because its answer requires 
extensive research, investigation, 
inquiry or even expense. Bowles 
v. McMinnville Mfg. Co., D.C. 
Tenn., 7 F.R.D. 64. Inquiries are 
appropriate which seek to narrow 
to the matters relied upon allega- 
tions which are so broad or.so 
multifarious as to suggest the like- 
lihood or reasonable possibility 
that the pleader’s intention is to 
stand only upon a segment of them, 
whether ample or narrow. Mc- 
Inerny v. William P. McDonald 
Const. Co., D.C.N.Y., 28 F. Supp. 
557; Dugan v. Sperry Gyroscope 
Co., D.C.N.Y., 35 F. Supp. 902. 

The proper position towards in- 
terrogatories under Rule 33 was 
well summarized by Judge Man- 
delbaum in Kingsway Press v. 
Farrell Pub. Corp., D.C.N.Y., 30 F. 
Supp. 775 in the following lan- 
guage: “To summarize: (one) 
the scope of discovery under Rule 
33 may be as broad as the scope 
of examination by deposition as 
provided in Rule 26 (b); (two) it 
is immaterial whether the matters 


are as much within the knowledge 
of the interrogating party as of the 
adverse party; (third) the disclo- 
sure sought is not limited to ma- 
terial or ultimate facts but extends 
to all facts, whether ultimate or 
evidentiary which are relevant 
(excepting matters which are priv- 
ileged), and (fourth) interroga- 
tories may obtain disclosure of 
names and addresses of witnesses. 
See Moore’s Federal Practice un- 
der the New Federal Rules, Vol. 
2 pp. 2609-2620.” See also Hick- 
man v. Taylor, 329 U. S. 495, 67 S. 
Ct. 385, 91 L. Ed. 451, and, in as- 
sociation with it, the inferior court 
decisions in that controversy; Engl 
v. Aetna Life Ins. Co., 2 cir., 139 
F. 2d 469 (opinion by Judge Clark 
whose familiar participation in the 
preparation of the rules adds 
weight to his judicial deliverance 
upon them); Pierce v. Pierce, D.C. 
D.C., 5 F.R.D. 125.” 

In the case of U. S. v. Long, 10 
F.R.D. 443 (1950), which was an 
action by the United States against 
the defendant for balance due on 
notes, the defendant filed a gen- 
eral denial and the plaintiff moved 
to strike the answer from the files. 
Judge Delehant held the court was 
compelled to accept assurances of 
the defendant that he intended to 
controvert every allegation of the 
plaintiff's complaint as bein ten- 
dered in good faith and in that 
situation, denied the moticn. How- 
ever, Judge Delehant volunteered 
the following information at the 
extreme end of his opinion: 

“It may not inappropriately be 
suggested that, with the informa- 
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tion which is probably in his pos- 
session, counsel for the plaintiff 
may make profitable use in this 
action of the discovery procedure 
available under the rules, espe- 
cially, though not exclusively, of 
Requests for Admission of Facts 
and of Genuineness of Documents, 
under Rule 36.” 

The next case I wish to call to 
your attention is the case of Shrad- 
er v. Reed, 11 F.R.D. 367 (1951). 
This action involved an alleged 
patent infringement and plaintiffs 
propounded a series of Interroga- 
tories to be answered pursuant to 
Rule 33. Defendant filed objec- 
tions to the Interrogatories. I can- 
not resist quoting Judge Donohoe’s 
precise language about these ob- 
jections. He states: 

“These objections lack that de- 
gree of perspicuity which lends 
itself to a facile determination of a 
complex issue.” 

To which, I say: “Amen!” 

Judge Donohoe ordered the In- 
terrogatories answered but made 
certain observations and findings 
with reference to Interrogatories 
under Rule 33. He states that ob- 
jections to Interrogatories should 
be suffiicently specific so that the 
court may ascertain their claimed 
objectionable character, that is, 
whether the Interrogatories call for 
material that is relevant to the 
subject matter involved in the 
pending action, is privileged or 
oppressive, or vexatious; and that 
general objections to Interroga- 
tories are not proper. He further 
states that the opportunity to ob- 
tain admission, if possible, and 





thereby limit the issues, is an es- 
sential function of the rule per- 
mitting Interrogatories. 

With reference to the claim of 
the defendant that to answer the 
Interrogatories would be burden- 
some and expensive, Judge Dono- 
hoe states in the opinion: 

“The fact that to answer inter- 
rogatories might be burdensome or 
expensive is not a valid objection 
if the information is relevant and 
material, United States v. Ameri- 
can Locomotive Company, D.C., 6 
F.R.D. 35, and since there seems 
to be ample precedent for the 
type of questions propounded by 
plaintiffs in interrogatories III to 
IX, inclusive, Boysell Co. v. Colon- 
ial Coverlet Co., Inc., D. C., 29 F. 
Supp. 122; Looper v. Colonial Cov- 
erlet Co., Inc., D. C., 29 F. Supp. 
125; R.C.A. Mfg. Co., Inc. v. Decca 
Records, Inc., D.C., 1 F.R.D. 433; 
Pierce v. Submarine Signal Co., D. 
C. 25 F. Supp. 862, the court over- 
rules the defendant’s objections to 
these interrogatories. To avoid un- 
due expense, the defendants will! 
be permitted to furnish the name, 
type, specifications and manufac- 
turer of any requested corn pick- 
er roll, in lieu of the sample re- 
quested, if he does not have the 
sample available. This ruling on 
the defendant’s objections does 
not prevent him from stating un- 
der oath that he cannot readily 
furnish any or all of the informa- 
tion requested. Cf. Canuso v. City 
of Niagara Falls, D. C. 4 F.R.D. 
362. However, if he does so, the 
court suggests that he makes an 
account of the efforts made to ob- 
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tain the information because this 
may have a bearing on the ulti- 
mate assessment of costs.” (Italics 
supplied) 

An example of how not to pre- 
pare requests for admissions under 
Rule 36 is shown in the case of 
Baldwin v. Hartford Accident & 
Indemnity Co., 15 F.R.D. 84 (1953). 
This was an action brought by a 
trustee to recover from the surety 
on stock salesbarn operator’s bond. 
One of the defendants objected to 
the request for admissions. Judge 
Delehant held that the defendant 
ought to respond to such requests 
with respect to matters of fact, but 
it should not be required either to 
agree to, or argumentatively or 
otherwise to dissent from, conclu- 
sions of its demanding adversaries. 
With reference to several requests 
for admissions in this case, Judge 
Delehant has the following to say: 

“However, the objections to the 
structure and general content of 
the several requests for admis- 
sions are well taken. The court 
has carefully examined all of the 
requests for admissions at which 
objections are directed, and finds 
that they almost achieve the stat- 
us of an example how not to pre- 
pare requests for admissions under 
Fed. Rules Civ. Proc. Rule 36, 28 
U.S.C.A. By way of illustration, 
the request of Salina Sales Pavil- 
ion in some twenty-seven num- 
bered paragraphs covers sixteen 
pages of typewritten material. Its 
first proposed ‘fact’ is expressed in 
approximately 560 words, covers 
in a running narrative operations 
over a lapse of about ten years, 


and along with facts, asks assent to 
conclusions, both legal and factual. 
Its conclusions should be largely, 
if not entirely, eliminated. The 
statement of its facts should be 
simplified through their assertion, 
in many separate and successive 
paragraphs, each dealing with a 
single fact, of material which is 
now lumped together in a single 
declaration. It is true that the 
paragraph just criticized is prob- 
ably the one most objectionable in 
the entire group. But that is by 
no means certain.” 

An attempt to use the sanctions 
provided in Rule 37 d was involved 
in the case of Terry Carpenter v. 
Ideal Cement Co., 117 F. Supp. 
441, (1954), which was an action 
instituted by plaintiff under the 
anti-trust laws of the United 
States. The plaintiff failed to an- 
swer interrogatories submitted by 
the defendant and the defendant 
moved to dismiss the plaintiff’s ac- 
tion. Judge Donohoe stated: 

“With regard to the second rea- 
son for dismissal asserted by the 
defendant, the court is aware of 
its power to use such drastic means 
to enforce the discovery procedure 
where the parties disregard there- 
of is wilful, Rule 37 d, Federal 
Rules of Federal Procedure, 28 
U.S.C.A., but is not disposed to 
view this as an appropriate case 
for such action. However, the 
court cannot condone evasion and 
delay. Consequently plaintiffs will 
be given twenty days to answer 
the interrogatories filed by the de- 
fendant; and if plaintiffs persist in 
ignoring the interrogatories the 
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sanctions of Rule 37 d may be in- 
voked.” 

Another interesting case is that 
of Frasier v. Twentieth Century- 
Fox Film Corp., 119 F. Supp. 495 
(1954). This case involved an ac- 
tion for treble damages arising out 
of alleged violations of the anti- 
trust laws. Plaintiff moved for an 
order under Rule 34 directing the 
defendants to produce for inspec- 
tion, copying or photographing a 
great many designated papers, 
books, accounts and records. De- 
fendants resisted the motion on 
several grounds including the fail- 
ure to make an adequate showing 
under Rule 34 and the burden and 
expense of the work necessarily 
cast upon the several defendants 
in locating and producing the items 
sought, and other grounds. Judge 
Delehant held that books, records 
and papers subject to production 
under Federal Rule 34 need not 
themselves be evidence and it is 
enough that they be not privileged 
and are relevant to the subject 
matter in the pending action. With 
regard to the claim of the incon- 
venience and expense involved, 
Judge Delehant states: 

“I am aware, too, that compli- 
ance with the contemplated order 
will entail substantial inconven- 
ience and expense to the defend- 
ants. But I am not prompted by 
that circumstance either to deny 
the discovery requested or to make 
it intolerably burdensome to the 
plaintiff by the preliminary casting 
on him of the financial load which 
it will involve for his adversaries. 

“After all, the objecting defend- 


ants have already sought and, over 
the plaintiff's protest, obtained an 
order under Rule 34 for the pro- 
duction of much material not all 
of which is likely to be received 
as evidence upon the trial. I do 
not say that the reach of that 
order is as great as that of the 
one now fore-shadowed. However, 
they are not vitally distinguish- 
able.” 

The case of Jaiser v. Milligan, 
120 F. Supp. 599 (1954) involved 
the use of depositions in an equity 
action in the nature of interplead- 
er brought by the plaintiff to de- 
termine the ownership of certain 
securities to which the plaintiff 
asserted claim as trustee. In that 
case, the testimony of the plain- 
tiff was given by deposition taken 
while she was in a hospital bed. 
She was eighty years old at the 
time and suffering from a serious 
heart ailment. Because of her con- 
dition, cross examination had to 
be discontinued prior to comple- 
tion and was not resumed. She 
died shortly thereafter. In this 
case, Judge Donohoe stated: 

“The partial failure of cross-ex- 
amination which neceessarily oc- 
curred was not such as to induce 
the court to exclude or disregard 
plaintiff's direct examination. A 
cross examination begun, but un- 
finished, through no fault of the 
witness or her attorney, suffices, if 
as is the case here its purposes 


have been substantially accom- 
plished.” 
Another interesting case _ is 


Warner Bros. Pictures Distributing 
Corporation v. Monroe, et al., 16 
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F.R.D. 462 (1954). This case was 
decided in the Grand Island Divi- 
sion of the U. S. District Court and 
was an action by picture distribu- 
tors against theatre owner or own- 
ers for submitting allegedly false 
statements of admission receipts 
on which picture rentals were 
based. Plaintiff distributors filed 
a motion under Rule 34 to compel 
the production by the defendant 
theatre owners of all the books and 
records pertaining to the theatre. 
The motion was resisted by the 
defendants on several grounds, in- 
cluding a charge that the demands 
of the plaintiffs were indefensibly 
general, inclusive and oppressive 
to the defendants. In this case, 
Judge Delehant noted that each 
plaintiff’s claim rested upon writ- 
ten statements to it made or caused 
to be made by the defendants, and 
disposed of the problem in front of 
it in the following manner, stating: 

“Very well, let each plaintiff 
first disclose all of the statements 
upon which it will rely in support 
of its allegations of fraud and de- 
ceit, and whose purposeful falsity 
it seeks evidence to establish. This 
done, the court can and will allow 
the examination of the defendants’ 
relevant records and files and 
make adequate provision for both 
the selection by the plaintiffs of 
evidentiary material and the de- 
fendants’ security for their records 
and their relative economy. The 
several plaintiffs will be required 
to identify and disclose every state- 
ment in their possession to which 
they may resort in support of their 
respective claims; and the discov- 


ery and the evidence will be lim- 
ited by that identification.” 

A very interesting and enlight- 
ening case is Walla v. Chicago, 
Burlington & Quincy Railroad 
Company, 19 F. R. D. 352 (1956). 
This case involved an action for 
damages sustained by plaintiff 
when his motor truck collided at a 
crossing with defendant’s locomo- 
tive In this connection the de- 
fendant procured the services of a 
court reporter, a Mr. Roy Peterson 
of Plattsmouth, Nebraska, to take 
the testimony of the plaintiff and 
other witnesses given in a case in 
the County Court, in which the 
plaintiff had testified. Plaintiff 
moved for an order under Rule 34 
of the Federal Rules, requiring the 
defendant to make available for 
inspection and copying the tran- 
script of the notes of the court 
reporter of said plaintiff’s testi- 
mony given in the County Court 
hearing, pertaining to statutory 
violations by the parties. In other 
words, it was the transcript of the 
plaintiff's own testimony given at 
that hearing, and thus taken, pro- 
cured and paid for by the defend- 
ant which plaintiff asked that the 
defendant be required to provide 
for him under Rule 34. 

Judge Delehant in his opinion 
makes the following comments: 

“What emerges seems, with as- 
surance, to be a situation in which 
plaintiff's counsel desire to scrut- 
inize, and in their discretion to 
copy, the transcript of plaintiff's 
testimony as a bulwark against 
possible surprise on his cross-ex- 
amination in the trial of this ac- 
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tion or as a pattern to which his 
direct examination may be tail- 
ored. 

“Such a purpose appears gen- 
erally to this court to be beyond 
the proper objectives of Rule 34. 
The rule facilitates the pursuit of 
evidence or of matter out of which 
evidence may emerge, not the erec- 
tion of a program of insurance 
against some of the familiar haz- 
ards of the production of testimony 
in any trial. This is not to say 
that the plaintiff may not by his 
own effort and at his own expense 
have the right to procure a copy 
of his earlier testimony. In fact, it 
appears from his attorney’s affi- 
davit that he actually sought in 
the first instance to do that, only 
to be balked by defendant’s un- 
willingness to consent that the Re- 
porter make a transcript of plain- 
tiff's testimony for plaintiff’s use 
and at plaintiff's request and cost. 
Action, or studied inaction, by de- 
fendant calculated to intercept the 
Reporter’s provision for plaintiff 
at plaintiff's own expense of a 
transcript of his testimony is ob- 
viously presumptuous. Peterson 
is by occupation a Court Reporter, 
not an ordinary employee of de- 
fendant. Defendant ought not, 
therefore, be allowed to prevent 
plaintiff from procuring from Pet- 
erson and paying him for a tran- 
script of his evidence.” 

The Court therefore held that 
the transcript of the notes could 
not be obtained under Rule 34, but 
that the defendant could not pre- 
vent the plaintiff from getting a 
copy of the transcript from the re- 


porter. You may be interested in 
the conditional order that Judge 
Delehant entered in this case to ac- 
complish the intended result: 

“If and on condition, therefore, 
that counsel for the defendant 
shall within fifteen days from the 
date, in writing duly served on 
opposing counsel with copy filed 
herein, signify to Peterson the as- 
sent of defendant to Peterson’s 
preparation for, and delivery to, 
plaintiff's counsel and at plaintiff's 
expense, of a transcript of plain- 
tiff’s testimony, the defendant’s ob- 
jection stands sustained and to 
that extent plaintiff's motion is de- 
nied. But that denial is thus con- 
tingent, and the objection is alter- 
nately overruled and the motion 
alternately granted, if within fif- 
teen days from this date, counsel 
for defendant shall refuse or fail 
so to signify such assent in writ- 
ing duly served on opposing coun- 
sel with copy filed herein.” 

Another important case is the 
case of Fey v. Stauffer Chemical 
Company, 19 F.R.D. 526 (1926). In 
this case, plaintiff sought under 
rule 34 to reach and examine the 
entire file of an insurer relating 
to an incident under which the 
action arose and the file in large 
part constituted the work product 
of attorneys engaged in the de- 
fense of the action. Judge Dele- 
hant in this action denied the right 
to discovery notwithstanding the 
fact that the file had found its way 
into the possession of employees 
of the insurer who were not law- 
yers. In this connection, Judge 
Delehant states: 
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“It is the entire file of the in- 
surer containing all of the items 
referred to in the last preceding 
paragraph which plaintiff’s coun- 
sel sought to reach and examine, 
and presumably to explore by tes- 
timony, through the device of the 
deposition of George Snyder and 
the subpoena duces tecum issued 
and served as an incident to the 
deposition. Under the familiar 
reasoning of Hickman v. Taylor, 
329 U. S. 495, 67 S. Ct. 385, 91 L. 
Ed. 451, the several items thus 
mentioned constitute a part, and 
an important part, of the work 
product of attorneys engaged in 
the defense of this action of which 
disclosure to opposing parties and 
counsel may not, without strongly 
persuasive reasons, be coercively 
gotten through the instrumentality 
to which plaintiff here resorted. 
See also Connecticut Mutual Life 
Insurance Co. v. Shields, D. C. N. 
Y. 16 F.R.D. 5; Helverson v. J. J. 
Newberry Co., D.C. Mo., 16 F.R.D. 
330. In the considered opinion of 
this court, plaintiff has made out 
no case adequately to support his 
right to what he has demanded; 
and his position is to be appraised 
by the demand he has made, not 
by some less comprehensive re- 
quest which he might have ten- 
dered. 

“To obviate the supposition of 
inadvertence, it is now made clear 
that the ruling presently an- 
nounced is made despite the fact 
that George Snyder is a layman, 
not an attorney at law. The ac- 
tion which the court is taking is 
prompted by the character of the 


file pursued by plaintiff. And that 
character is not altered or ren- 
dered insignificant by the circum- 
stances that the file finds its way 
into the possession of employees 
of the insurer who are not lawyers. 
The ‘work product’ classification of 
much of its contents persists de- 
spite the non-professional custody 
from time to time of the file.” 
The case of Hise v. Lockwood 
Grader Corp., 153 F. Supp. 276 
(1957), was an action to obtain in- 
junctive relief against alleged in- 
fringement by defendants of cer- 
tain patents alleged belonging to 
plaintiff. The defendants filed re- 
quests for admissions by the plain- 
tiff which were objected to by the 
plaintiff. These requests were os- 
tensibly filed under Rule 33 (In- 
terrogatories to Parties) but the 
court found that they were actu- 
ally made under Rule 36 (Admis- 
sion of Facts and of Genuineness 
of Documents). Each of the six- 
teen requests for admission set 
out the language of a separate 
supposed claim of an application 
for a designated patent on which 
the plaintiff relies, and asks the 
admission of the existence of that 
language within that claim in the 
application, and the further ad- 
mission that such claim was dis- 
allowed by the United States Pat- 
ent Office as fully anticipated and 
within the prior act, and no appeal 
was taken from such disallowance. 
The plaintiff challenged each re- 
quest on several grounds, one of 
which was that the defendant had 
requested the plaintiff to admit 
the genuineness of certain docu- 
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ments obtained from the Patent 
Office but had failed and neglected 
to serve copies of the documents 
upon the plaintiffs. Upon this 
point, Judge Delehant stated that 
the objection was based upon a 
mistaken premise, that none of 
those demands for admission re- 
quested the admission of the genu- 
ineness of any document, that 
what was requested in each in- 
stance was the truth of a rele- 
vant matter of fact, and that from 
the language of the requests them- 
selves, the relevant matter of fact 
in each instance was clearly de- 
fined. The court entered an order 
overruling the objections and re- 
quiring that the requests for ad- 
missions be answered by the plain- 
tiff. 

The next case I wish to call to 
your attention is the case of Bush 
v. Chicago, Burlington & Quincy 
Railroad Co., 22 F.R.D. 188, (1958). 
This was an action decided by 
Judge Van Pelt. The action it- 
self was a negligence action in 
which the plaintiff claimed loss of 
earnings and the defendant moved 
under Rule 34 for production and 
inspection of copies of plaintiff's 
income tax returns for five speci- 
fied years. Judge Van Pelt held 
that it was reasonably probable 
that the returns would contain ma- 
terial evidence and their produc- 
tion for the five years specified 
would be ordered, stating: 

“The authorities are divided on 
whether or not under Title 26 U. 
S. C. A. Section 6103, income tax 
returns are privileged. The greater 
number of decisions numerically 


favor the view that in private civil 
litigation production may be re- 
quired. The court prefers that 
view. In this case the earnings 
of plaintiff will be an important 
factor in the amount of a verdict 
if plainitff recovers. It is reason- 
ably probable that the returns will 
contain material evidence because 
they will help to disclose plain- 
tiffs employment record prior to 
the accident. The names of em- 
ployers is sometimes material in 
investigation as to prior accidents, 
if any, and the amount of plain- 
tiffs earnings has a definite and 
material relationship to the issue 
of damages.” 

The last, or at least the most 
recent case I have been able to 
find upon the subject of “Discov- 
ery”, decided by our Nebraska U. 
S. District Courts, is the case of 
Carpenter-Tarant Drilling Com- 
pany v. Magnolia Petroleum Corv., 
23 F.R.D. 257, decided on April 15, 
1959. It is an excellent case in- 
volving the work product doctrine 
and it would have been possible for 
me to devote the entire time al- 
loted to me in the discussion of 
this case alone. Judge Van Pelt 
wrote the opinion and did an out- 
standing job of research and analy- 
sis. I wish that time permitted the 
reading of the entire opinion to 
you. The case itself was an ac- 
tion by an oil well driller who con- 
tracted to drill a well for the de- 
fendant. The defendant was to sup- 
ply and have control over the com- 
position of “mud” used in connec- 
tion with the drilling. The pur- 
pose of the mud was to seal off and 
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protect the wall of the hole being 
drilled and to prevent the wall 
from caving in. Plaintiff com- 
plained that the defendant was 
negligent in that the mud did not 
contain the proper amount of salt 
and as a result, the walls of the 
holes caved in causing plaintiff 
substantial financial loss. The de- 
fendant moved for the production 
of certain documents under Rule 
34. Specifically, defendant asked 
for three memorandum reports 
from Mr. George H. Reneau and 
also any and all reports from Mr. 
Daniel Turner. Messrs. Reneau 
and Turner were specialists, being 
a petroleum Engineer and a Con- 
sulting Geologist respectively, and 
were employed by the attorneys 
for the plainitff in the action as 
experts to aid and assist counsel 
in preparation for trial and in writ- 
ing technical reports for the use 
of counsel representing plaintiff. 
The written reports of Turner and 
Reneau are the ones sought and 
described in defendant’s motion. 
The court discusses Rule 34 in de- 
tail and the question of privilege 
referred to thereunder and cites 
authorities for the proposition that 
the attorney work product is not 
“privileged” in the technical sense 
of attorney-client privilege and un- 
der an appropriate showing of good 
cause can be discovered. The court 
also discusses at some length the 
“grandfather” case on this subject, 
which is Hickman v. Taylor, 329 
U. S. 495, 67 S. Ct. 385, 91 L. Ed. 
451 (1946). I am sure that you are 
familiar with this case. In the 
Hickman case, the defendant’s 


counsel had personally secured 
written and oral statements from 
witnesses in preparation for pend- 
ing litigation. The plaintiff’s coun- 
sel, in order to prepare his own ex- 
amination of his witnesses, sought 
copies of the signed written state- 
ments and detailed resumes of the 
oral statements. The court char- 
acterizing these materials as the 
“work product” of the lawyer in- 
dicated that without a showing of 
special need, they were privileged 
from discovery. It felt that a 
rule compelling revelation of the 
materials gathered by the lawyer 
in the exercise of his legal skills 
in anticipation of litigation would 
lead to “inefficiency, unfairness 
and sharp practices.” In the in- 
stant case, the plaintiffs contend 
that the reports requested by the 
defendants were the work product 
of plaintiff's counsel and submitted 
to the court the reports for exam- 
ination by the court in camera. 
The court examined the reports 
and without violating the confi- 
dence reposed in it by counsel, 
made no reference to their nature, 
and after reviewing the reports re- 
quested, the court concluded they 
were the type of material falling 
within the doctrine of Hickman v. 
Taylor, stating: 

“This Court is aware that the 
facts in the Hickman case were 
not the same as in the case at bar. 
In that case, request was made for 
the production of signed state- 
ments taken by counsel, plus coun- 
sel’s recollection of oral statements 
made to counsel, plus all other 
records, memoranda, etc. which 
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had been prepared relative to the 
case. This Court, however, feels 
that when experts in an extremely 
technical field have been retained 
to advise counsel in the case as to 
proper technical interpretation of 
certain facts, and of the state of 
technical information, that this par- 
takes of the counsel’s work prod- 
uct. The same protection accorded 
to lawyer’s other work as neces- 
sary to “prepare his legal theories 
and plan his strategy without un- 
due and needless interference” 
(Id. at page 511, 67 S. Ct. at page 
393) must be accorded to his tech- 
nical information and strategy in 
the use of experts.” 

Judge Van Pelt proceeds to dis- 
cuss other cases involving the 
“work product” doctrine and I 
wish we had the time to discuss 
them in detail but I assure you 
that it will be of great benefit to 
note the cases Judge Van Pelt 
cites on pages 261 and 262 of his 
opinion. After a discussion of 
these cases, Judge Van Pelt talks 
about the next problem involved, 
that is, of “good cause” and what 
constitutes “good cause” under 
Rule 34, and then concludes as 
follows: 

“In the case at bar, the defendant 
has not alleged anywhere that it 
needs these documents to prepare 
for trial—much less has it pro- 
duced any underlying facts to show 
wherein it will be prejudiced if it 
doesn’t get them. 

For aught that appears, and this 
is in no manner critical of counsel, 
the defense is merely asking for 
the materials to use as a checklist 


so that it won’t miss anything. As 
was stated in Hauger v. Chicago, 
Rock Island & Pacific Railroad Co., 
7 Cir., 1954, 216 F. 2d 501, 505: 

“Production of documents will 
not be ordered merely to help 
counsel to prepare himself to ex- 
amine witnesses and to make sure 
he has overlooked nothing.” 

“The court sustains the objec- 
tions to the motion for production 
of documents. An _ appropriate 
order will this day be entered.” 

Before closing, I wish to make 
one final comment. The fact that 
our Federal Courts have ruled in 
certain ways upon various prob- 
lems arising under the rule of Dis- 
covery is not, of course, conclu- 
sive or any indication that our Ne- 
braska District Courts will rule in 
the same way on the same prob- 
lems. In fact, experience in other 
states has proven to the contrary. 
Some states have interpreted their 
counterparts to the Federal Rules 
so as to deny Discovery in cir- 
cumstances where Federal Courts 
might allow it. The Arizona Su- 
preme Court, for example. in the 
case of Dean v. Superior Court, 
84 Arizona 104, 324 P. 2d 764 
(1958), ostensibly relying on the 
Hickman case, has indicated that 
no showing of good cause will suf- 
fice to permit the Discovery of 
trial counsel’s summaries of oral 
statements. You might also be in- 
terested in comparing two Illinois 
cases, People Ex rel Terry v. Fish- 
er, 12 Ill. 2d 231, 145 N. E. 2d 588, 
(1957), a state court case; and 
Gallimore v. Dye, 21 F.R.D. 283 
(E.D. Ill.) (1958), an Illinois Fed- 
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eral case. Illinois has a statute 
allowing a “Discovery” deposition 
of information “relating to the 
merits of the matter in litigation” 
which appears to be narrower than 
the Federal standard. Yet, the 
Illinois state court case which I 
have just cited held that the dol- 
lar limits of a liability insurance 
policy are discoverable in auto 
negligence cases whereas the Fed- 
eral Court case in the same state, 
applying the seemingly broader 
concept of “relevancy to the sub- 
ject matter” has held that such 
policy liimts are not discoverable 
because irrelevant. 

It is to be hoped that eventu- 


INSTITUTE 


On September 22 and 23 the Uni- 
versity of Nebraska College of Law 
and the Junior Bar Section coop- 
erated in presenting an institute on 
“Municipal Corporations and Gov- 
ernmental Subdivisions.” The in- 
stitute, which was held at the Col- 
lege of Law, was attended by 109 
lawyers from 46 towns and cities. 

The meeting opened with greet- 
ings from Dr. Clifford M. Hardin, 
Chancellor of the University. 
Speakers and their subjects were: 

“Street and Sewer Problems,” 
Milton C. Murphy, North Platte; 

“Zoning,” Fremont Meyers, Oma- 
ha; 

“Aspects of Municipal Finan- 
cing,” Winthrop B. Lane, Omaha; 

“Practice Before and Appeals 
from Boards and Agencies,” Chaun- 
cey E. Barney, Lincoln; 

“Municipally Owned and Pri- 
vately Owned Utilities,” Gerald T. 


ally there will be a degree of uni- 
formity of interpretation in both 
Federal and State Courts but 
whether you as District Judges, 
when the question arises, will de- 
cide to follow the precedents of 
our Nebraska Federal District 
Court Judges, which I have dis- 
cussed with you, or not, it is my 
sincere hope that this discussion 
has been of some interest to you 
and will raise problems in your 
minds, though it may not provide 
the solutions to them. 

Thank you very much for your 
attention and for the opportunity 
of appearing before you. 


Whelan, Hastings and Richard D. 
Wilson, Lincoln; 

“Review of Action by 1961 Leg- 
islature,” Joe T. Vosoba, Wilber; 

“Conflicts of Interest Problems 
of the Lawyer and His Clients,” 
Gerald S. Vitamvas, Deputy At- 
torney General, Lincoln. 

Moderators were Dean David 
Dow, of the College of Law; Rob- 
ert D. Moodie, West Point and Hale 
McCown, Beatrice. 
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Made to Order 


As a professional man, you are entitled to expect 
nothing short of perfection in a service designed for 
vour particular use. Every set of Shepard’s Cita- 
tions fulfills that expectation. 


From the experience of eighty-eight years devoted 
to the citation field stems the accuracy and com- 
pleteness of every volume that leaves the House of 
Shepard. 


Down to the smallest detail you will find in Shepard’s 
no evidence of haste unless it be the speed with which 
new sources of information are made available for 
your use. 


For there is a very definite Shepard ideal that never 
permits compromise with expediency—a sincere en- 
deavor to provide the legal fraternity with a citation 
service of maximum dependability. 


Shepard’s is made to order for every exacting mem- 
ber of the Bench and Bar. 





SHEPARD’S CITATIONS 
COLORADO SPRINGS, COLORADO 
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PROGRAM—ANNUAL FALL SEMINAR 
NEBRASKA ASSN. OF TRIAL ATTORNEYS 


Town House, Omaha, Nebraska 
Wednesday, November 1, 1961 


3 


Il. 


ITI. 


REGISTRATION: 9:00 a.m. to 
10:00 a.m., Foyer of Main Ball- 
room. 

OPENING OF SEMINAR: 
Lloyd L. Pospishil, President, 
N. A. T. A. 

SECTION I: NEW TECH- 
NIQUES IN THE HANDLING 
OF DAMAGE SUITS, 
Moderator, Chas. E. Kirchner, 
Omaha, Nebraska. 10:15 a. m. - 
11:50 a. m. 

A. Circumstances Creating 

Excess Liability Including 
the Practical Handling of 
Lawsuits in Excess of Poli- 
cy Limits. 
Robert D. Mullin, Wear, 
Boland, Mullin & Walsh, 
Omaha, Nebraska. 10:15 
a. m. - 10:30 a. m. 

B. Are You entitled to a Fee 
When You Collect Subro- 
gation For a Carrier Who 
Hasn’t Retained You? (See 
United Services Automo- 
bile Assoc. vs. Lyle Q. 
Hills, opinion dated Au- 
gust 1, 1961, — Neb. —, 
109 N. W. 2d 174). 

Lyle Q. Hills, Omaha, Ne- 
braska. 10:30 a. m. -10:45 
a. m. 

C. Negotiation Strategy Be- 
fore Suit, During Trial and 
In ‘rial. 

For Plaintiff: Warren C. 
Schrempp, Omaha, Ne- 
braska. 


Ee 


For Defendant: L. Ray- 
mond Frerichs, Tyler & 
Frerichs, Nebraska City, 
Nebraska. 10:45 a. m.- 
11:05 a. m. 
D. Court Room Reconstruc- 
tion of Automobile Acci- 
dent Cases. 
W. F. Weiland, Consulting 
Engineer, Lincoln, Ne- 
braska. 11:05 a. m.-11:20 
a. m. 
E. What is Your Case Worth? 
Members of the panel: 
Insurance Company Per- 
sonnel: Owen J. Mc- 
Manus, Home Office 
Claim Superintendent of 
Central National Insur- 
ance Company of Oma- 
ha, and John V. Head, 
Home Office Claim Su- 
perintendent of Union 
Insurance Company of 
Lincoln, Nebraska. 

Attorneys: George E. Svo- 
boda, Sidner, Lee, Gun- 
derson & Svoboda, Fre- 
mont, Nebraska; Alfred 
A. Fiedler, Omaha, Ne- 
braska; George L. De- 
Lacy, Kennedy, Holland, 
DeLacy & Svoboda, 
Omaha, Nebraska; and 
James A. Lane, Ogal- 
lala, Nebraska. 11:20 a. 
m.-11:50 a. m. 


IV. Report of Nominating Com- 


mittee by Chairman Fred- 
erick H. Wagener. 11:50 a. m. 


V. Luncheon at Town House- 
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VI. 


11:55 a. m. Principal address 
for the luncheon will be Dr. 
Leo R. Kennedy, Director of 
Department of Education, 
Creighton University, Omaha, 
Nebraska. Title of his address 
is “How to Identify the Four 
Basic Personality Types and 
What You May Expect From 
Them.” 

Emcee will be Warren C. 

Schrempp, Omaha, Nebraska. 

Section II: Incidents of Trial 

by a Panel of District Judges. 

Moderator, Lloyd L. Pospishil, 

President, N.A.T.A., Schuyler, 

Nebraska. 1:30 p. m.-3:00 p. m. 

A. Hon. John H. Kuns, Kim- 
ball, Nebraska-Techniques 
of Voir Dire and Opening 
Statements. 1:30 p. m.- 
1:40 p. m. 

B. Hon. Ernest A. Hubka, Be- 
atrice, Nebraska-Motions 
for Instructed Verdicts and 
Cautionary Instructions 
During the Course of a 
Trial. 1:40 p. m.-1:50 p. m. 

C. Hon. R. D. Flory, Colum- 
bus, Nebraska-The Exam- 
ination of Witnesses-Direct 
and Cross. 1:50 p. m.-2:00 
p. m. 

D. Hon. H. Emerson Kokjer, 
Wahoo, Nebraska - The 
Duty of a Trial Lawyer 
With Respect to the Sub- 
mission of Appropriate In- 
structions. 2:00 p. m.-2:15 
p. m. 

E. Hon. John E. Newton, Pon- 
ca, Nebraska-Disposition of 
Motions for a New Trial 
and the Rendition of Judg- 


VIII. 


ments Notwithstanding 
Verdicts. 2:15 p. m.-2:30 
p. m. 


F. Hon. Paul W. White, Lin- 
coln, Nebraska-The Sub- 
stance of Instructions In a 
Personal Injury Suit. 2:30 
p. m.-3:00 p. m. 

INTERMISSION: Coffee 
and doughnuts, compliments 
of The Omaha National Bank, 

Omaha, Nebraska. 3:00 p. m.- 

3:15 p. m. 

SECTION III: 

LEGAL SEMINAR. 

MODERATOR, Donald P. Lay, 

Omaha, Nebraska, 3:15 p. m.- 

5:00 p. m. 

A. Cervical and Lumbar In- 
juries From a Medical- 
Legal Standpoint. Dr. 
Maurice Margules, Spe- 
cialist in Neurological Sur- 
gery, Council Bluffs, Iowa. 
3:15 p.m. - 3:45 p. m. 
Questions and Answers. 
3:45 p. m. - 4:00 p. m. 

B. Disfiguring Injuries and 
Plastic Surgery From the 

Medical-Legal Stand- 
point. Dr. Albert Black, 
Specialist in Plastic and 
Reconstructive Surgery, 
Omaha, Nebraska. 
4:00 p. m. - 4:45 p. m. 
Questions and Answers. 
4:45 p.m. - 5:00 p. m. 
ELECTION OF OFFICERS, 
REMARKS BY NEW PRESI- 
DENT. 5:00 p. m. - 5:15 p. m. 
COCKTAIL HOUR. 5:30 p. 


MEDICAL- 


m.-6:30 p. m. 


BANQUET: Honoring Chief 
Justice Robert G. Simmons, 
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Nebraska Supreme Court. 

6:30 p. m. 

Main Ballroom 

Emcee, Lloyd L. Pospishil, 

President, N.A.T.A. 

A. Remarks from Dignitaries. 

B. Principal Speaker: Thomas 
F. Lambert, Jr., Editor-in- 
Chief, NACCA Law Journ- 
al, Rhodes, Scholarship 


Winner, Former Law Col- 
lege Dean and Professor of 
Law at New York Univer- 


sity and Boston Univer- 
sity, and of Trial Counsel 
at the Nurenberg Trial. 
Title of his address is “New 
Directions in Products Lia- 
bility Law.” 


FEDERAL TAX INSTITUTE 


New York University will offer 
its 20th annual institute on Fed- 
eral Taxation at Hotel Statler, in 
New York on November 8-17, 1961. 

To this Twentieth Annual Insti- 
tute will come tax men from all 
parts of the United States. They 
will spend ten days listening to 
the most advanced, most sophisti- 
cated talks and ideas in the field 
of Federal taxation during the year 
1961. 

The lecturers and_ discussion 
leaders likewise come from all 


parts of the country. They will 
bring to the Institute the wealth 
of ideas and experience which 
they have accumulated over years 
of practice. This wealth of ideas 
and experience they will share 
with the registrants who attend. 
A copy of the program and full 
information concerning registra- 
tion may be obtained by writing 
Henry Sellin, Executive Director, 
Institute on Federal Taxation, New 
York University, Washington 
Square, New York 3, N. Y. 





IN MEMORIAM 


It is with deep regret that the Journal records the passing 
of these members of our Association: 


Joseph O. Burger 
Admitted 1913 
Albert W. Elsasser 
Admitted 1915 

J. H. Falloon 
Admitted 1929 

Henry W. Fouts 
Admitted 1919 

Lucien B. Fuller 
Admitted 1902 


Omaha 

Died July 1961 
Omaha 

Died August 1961 
Mt. Rainier, Md. 
Died Sept. 1961 
Lincoln 

Died 1961 
Lincoln 

Died Sept. 1961 





LaVerne H. Halcomb 
Admitted 1937 

Edward C. Hermanson 
Admitted 1933 


Kimball 

Died July 1961 
Lincoln 

Died July 1961 
Oscar Edwin Johnson Omaha 
Admitted 1901 Died August 1961 
Patrick W. O’Connor Omaha 
Admitted 1924 Died July 1961 
W. W. Wenstrand Omaha 
Admitted 1913 Died Sept. 1961 
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CREIGHTON UNIVERSITY 


SCHOOL OF LAW 


NOTED AUTHOR TO SPEAK AT BAR 


INSTITUTE 


Professor Bowe to Handle Last 
Session at Creighton 


Professor William J. Bowe, one 
of the most prolific and authoritar- 
ian writers in the field of Estate 
Planning, will deliver the final lec- 
ture at the Annual Institute for 
Practicing Attorneys presented 
this year by The Creighton Uni- 
versity School of Law in coopera- 
tion with the Nebraska Bar Asso- 
ciation. This year’s Institute on 
Estate Planning will be presented 
in five Wednesday evening ses- 
sions, beginning October 18 and 
ending November 15, in the Eu- 
gene Eppley College of Business 
Administration Lecture Hall. 

Among Professor Bowe’s most 
notable publications in the Estate 
Planning field are: Tax Planning 
for Estates (1949); Life Insurance 
and Estate Tax Planning (1950); 
Income Tax Treatment of Life In- 
surance Proceeds (1951); Advance 
Underwriting and Federal Taxa- 
tion (1956); Estate Planning and 





Robert Veach, left, and Louis Lipp, right, 
practicing 


attorneys, discuss the pro- 
gram for the Annual Institute for Prac- 
ticing Attorneys with Dean James A. 
Doyle of the Creighton University School 


of Law. 
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Taxation (1957); and a two-volume 
work by the same name published 
this vear. 

Prominent attorneys in the Oma- 
ha and Lincoln area will assist in 
the presentation of the Bar Asso- 
ciation Clinic. Included among 
these are: James J. Fitzgerald, Jr., 
Roger V. Dickeson, Louis Lipp, 
Flavel Wright, Robert Veach and 
Keith Miller. In addition, Profes- 
sor John E. North of The Creighton 
University, and Thomas Quinlan, 
Vice President and Senior Trust 
Officer of the Omaha National 
Bank, will participate in the pro- 
gram. 

This vear’s program will be one 
of the first events held at the new 
Eugene Eppley College of Business 
Administration Lecture Hall. This 
modern auditorium, made possible 
by a gift of more than $1,250,000 
from the Eppley Foundation to The 
Creighton University, is located on 
the main University campus di- 
rectly across from the School of 
Law. 

In view of the interest in last 
year’s Institute, this year’s Insti- 
tute should be a tremendous suc- 
cess since it deals with a subject of 
practical importance to attorneys 
in this area and has been the sub- 
ject of months of preparation by 
those who will present it. Each 
attorney attending the Institute 
will be given a brochure contain- 
ing more than fifty. differeni 
clauses and provisions which are 
the subject of controversy in cur- 
rently used Trusts and Wills. 
There will be a comprehensive pre- 
sentation of modern tax trends 


affecting Estate Planning. 
For your information the pro- 
gram is set out below: 
PROGRAM 
Wednesday Evening, October 18, 
1961 
7:00 Welcome 
Very Rev. Carl M. Reinert 
President, The Creighton Uni- 
versity 
7:10 Introductions 
James A. Doyle 
Dean, Creighton University 
Law School 
7:15 Synopsis of Tax Factors 
Which Affect Estate Plan- 
ning— 
A panoramic view of the es- 
tate, gift, income, inheritance 
and personal property tax fac- 
tors which have a significant 
bearing on estate planning, 
and a brief survey of planning 
procedures which will reduce 
the over-all impact of taxes. 
James J. Fitzgerald, Jr. 
Fitzgerald, Hamer, Brown & 
Leahy, Omaha, Nebraska 
8:05 Intermission 
8:15 Drafting Wills— 
A discussion of modern draft- 
ing techniques with special 
emphasis upon dispositive and 
administrative provisions of 
wills covering typical recur- 
ring situations. 
Roger V. Dickeson 
Mason, Knudsen, Dickeson & 
Berkheimer, Lincoln, Nebraska 
Wednesday Evening, October 25, 
1961 
7:10 Introductions 
A. Lee Bloomingdale 
Professor, Creighton Law 
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7:15 Life 


School 

Insurance-The most 
Flexible Asset in Estate Plan- 
ning— 

An explanation of the present 
revenue laws relating to life 
insurance together with ex- 
amples illustrating effective 
use of life insurance in estate 
planning. 

John E. North 

Professor of Law, Creighton 
University, Omaha, Nebraska 


8:05 Intermission 
8:15 Disposing of a Business In- 


terest— 

An explanation of the diverse 
ways of disposing of a business 
interest, including funded and 
unfunded inter vivos and tes- 
tamentary transfers. 

Louis Lipp 

White, Lipp, Simon & Powers, 
Omaha, Nebraska 


Wednesday Evening, November 1, 


1961 


7:10 Introductions 


Michael J. O’Reilly 
Professor, Creighton Law 
School 


7:15 Administration of Estates 


And Trusts By A National 
Bank— 

Special problems of the fidu- 
ciary; allocations to principal 
and income; divided loyalty in 
making discretionary distribu- 
tions and elections; receipt of 
unproductive property; and 
construction of wills and 
trusts. 

Thomas Quinlan, 

Vice President, 

Sr. Trust Officer, 


Omaha National Bank, 
Omaha, Nebraska 


8:05 Intermission 
8:15 The Marital Deduction— 


Recent developments affecting 
the marital deduction together 
with a comprehensive analysis 
of formula and pecuniary be- 
quest clauses. 

Flavel Wright 

Cline, Williams, Wright. Old- 
father & Thompson 

Lincoln, Nebraska 


Wednesday Evening, November 8, 


1961 


7:10 Introductions 


Rev. LeRoy Endres, S. J. 
Professor, Creighton Law 
School 


7:15 Inter Vivos Family 


Transactions— 

Possible tax savings through 
inter vivos gifts including an 
explanation of the ways to 
make gifts to minors. A dis- 
cussion of the estate planning 
potential in inter-family sales, 
including use of the private 
annuity. 

Robert Veach 

Fraser, Wenstrand, Stryker, 
Marshall & Veach 

Omaha, Nebraska 


8:05 Intermission 
8:15 The Tax Trap In Reserved 


Powers— 

Estate, gift and income tax 
problems presented by re- 
served powers to alter bene- 
ficiary enjoyment of trust 


property in inter vivos trusts. 
Keith Miller 

Young, Holm & Miller 
Omaha, Nebraska 
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Wednesday Evening, November 15, 
1961 
7:10 Introductions 
Winsor C. Moore 
Professor, Creighton Law 
School 
7:15 Estate Planning 


Illustrated— 


An explanation of estate plans 
in a few typical situations. 
Professor William J. Bowe 
University of Colorado, 
Boulder, Colorado 


ELECTED TO HOUSE OF DELEGATES 


The members of the Nebraska 
State Bar Association residing 
within the odd-numbered judicial 
districts by mail ballot have elected 
the following to serve as members 
of the House of Delegates: 

First District: Dwight Griffiths, 
Auburn 

Third District: James N. Acker- 
man, Lincoln; Chauncey E. Barney, 
Lincoln; Thomas M. Davies, Lin- 
coln; Charles E. Oldfather, Lin- 
coln 

Fifth District: Ivan Blevens, 
Seward; Alex Mills, Osceola 

Seventh District: Robert H. 
Downing, Superior 

Ninth District: Pliny M. Moodie, 
West Point; Elmer C. Rakow, Ne- 
ligh 


Eleventh District: Kenneth H. 
Elson, Grand Island; Edward L. 
Vogeltanz, Ord 

Thirteenth District: Bernard B. 
Smith, Lexington; Ivan Van Steen- 
berg, Kimball 

Fifteenth District: 
Ely, Ainsworth 

Seventeenth District: 
Wright, Scottsbluff 

The House of Delegates is the 
chief legislative body of the asso- 
ciation and meets each year in con- 
nection with the annual meeting 
of the association. The newly 
elected members together with 
delegates from the even-numbered 
judicial districts will meet at Hotel 
Sheraton-Fontenelle in Omaha on 
November 1, 1961. 


Samuel C. 


Floyd E. 


CONFERENCE ON JUVENILE DELINQUENCY 


Some of the nation’s top author- 
ities on juvenile delinquency prob- 
lems will address a conference pre- 
sented by the Southwestern Law 
Enforcement Institute in Dallas, 
November 27-29. 

The three-day meeting, to be 
held at the Southwestern Legal 
Center, may be attended by law 
enforcement officers, lawyers, and 
representatives of professional and 


civic organizations concerned with 
juvenile delinquency matters. 

David L. Hackett of Washington, 
D. C., executive director of the 
President’s Committee on Juven- 
ile Delinquency and Youth Crime, 
Office of the Attorney General, 
will launch the program with a 
discussion of causations of delin- 
quency. 

The role of police in delinquency 
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control will be reviewed by Capt. 
George W. D’Artois of Shreveport, 
president of the International Ju- 
venile Officers Association. Pro- 
fessor Charles Webster of the 
Southern Methodist University 
School of Law will review juvenile 
laws. 

Manning C. Clements, Special 
Agent for the Federal Bureau of 
Investigation, will outline inter- 
views with youthful offenders, and 
police processing of juvenile cases 
will be presented by Lynn D. 
Swanson, consultant on specialized 
police services for children and 
youth, Division of Juvenile Delin- 
quency Service, Department of 
Health, Education, and Welfare, 
Washington, D. C. 

Processing and reporting police 
referrals to Juvenile Court will be 
the topic of Richard A. Myren, con- 
sultant on law enforcement pro- 
grams for children and youth, Divi- 
sion of Juvenile Delinquency Serv- 
ice, Dept. of Health, Education and 
Welfare, Washington, D. C. 

James A. Turman, executive di- 
rector of the Texas Youth Council. 
Austin, will outline the Texas 
Youth Council, pointing out its re- 
sponsibilities, problems, programs 
and proposals. Chris Barnette, 
Judge of The Juvenile Court for 
the Parish of Caddo, Shreveport, 
will review the juvenile court 


philosophy in practice. 

Federal-State cooperation in ju- 
venile crimes will be discussed bv 
W. B. West, III of Washington, D. 
C., former U. S. Attorney for the 
Northern District of Texas and now 
Executive Assistant, Lands Divi- 
sion, Dept. of Justice. 

Judge Dorothy Young of the Ju- 
venile Court of Tulsa (Oklahoma) 
County, will discuss the relation- 
ship of police and probation offi- 
cers, and Lt. E. J. Coulon of the 
Juvenile Bureau, Dallas Police De- 
partment, will explain the organ- 
ization and administration of a ju- 
venile bureau. 

Joseph D. Dameron, assistant 
professor of Education and Guid- 
ance Supervisor, S.M.U., will have 
as a topic “Schools, Colleges and 
Law Enforcement Agencies: Co- 
operation in Facing Juvenile De- 
linquency.” 

Dr. Robert Stoltz, professor of 
Psychology at S.M.U., will lecture 
on the role of the juvenile in sex 
crimes, and Campbell Loughmiller, 
camp director for the Salesmanship 
Club of Dallas Boys Camp, will 


discuss salvaging the delinquent 
and pre-delinquent. 

Information concerning the pro- 
gram may be obtained from the 
Southwestern Legal Foundation, 
3315 Daniels, Dallas 5, Texas. 


PRE-PUBLICATION BOOK REVIEW 


Vehicle Traffic Law, by Edward 
C. Fisher. (Traffic Institute, North- 
western University, Evanston, IIli- 
nois, August, 1961, 468 pages, $10.) 


Reviewed by Judge Sherman G. 
Finesilver, Denver, Colorado 
More Americans are affected 

each year by our traffic laws and 
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regulations than all other city and 
state laws combined. However, 
authoritative aids in interpreting 
and understanding the nation’s 
traffic laws are sparse. 

Vehicle Traffic Law by Edward 
C. Fisher, associate counsel of the 
Traffic Institute, and former judge 
of the Municipal Court of Lincoln, 
Nebraska, is the first complete 
treatise covering a thorough digest 
and review of existing traffic laws 
and regulations. In no other one- 
volume work can we find ready 
references, precedents, and case 
citations interpreting the provi- 
sions of the uniform vehicle code. 
The code, with local variations, 
forms the great body of traffic laws 
and regulations throughout the 
country. 

Judge Fisher is all too modest 
when he states in the preface, 
“This book represents an effort to 
present the subject of vehicle reg- 
ulation through legislative action 
and judicial interpretation. The 
aim has been to place these in 
proper perspective, emphasizing 
their purpose and place against a 
background of progress in the 
American way of transportation 
and movement by vehicles as con- 
trolling forces in our society and 
mode of life.” 

This book accomplishes much 
more than the stated aim and pur- 
poses of the author. It provides 
a clear and lucid, but authoritative, 
guide to the great number in our 
population who are called upon to 
interpret and enforce our traffic 
laws. While setting forth numer- 
ous references to other works and 


research materials, this book is 
complete within itself and review 
of other materials is scarcely neces- 
sary. 

In authoring this book, Judge 
Fisher has filled a long-neglected 
need in the legal profession. Ve- 
hicle Traffic Law is certain to be- 
come a keystone and commanding 
influence in legal and traffic safe- 
ty circles. The book will serve to 
dispel much of the uncertainty and 
misunderstandings existing in the 
minds of motorists, but more espe- 
cially, judges and attorneys, as well 
as enforcement officers, with re- 
spect to the application and true 
meaning of our traffic regulations. 
Not only in criminal prosecutions 
for violations of traffic laws is this 
book useful, but those interested in 
civil litigation and accident causa- 
tion and liability will find it to be 
of extreme value. Our legislators, 
in particular, will benefit from its 
publication and will be afforded an 
excellent working tool to discharge 
their life-saving responsibilities in 
promulgating workable, equitable 
and constitutional traffic laws. To 
the average reader, the book will 
prove informative and interesting. 

The technique utilized by the au- 
thor makes the review of traffic 
laws and court decisions all the 
more meaningful. The first five 
chapters cover the background, de- 
velopment, purpose of, and neces- 
sity for traffic laws. The remain- 
ing fifteen chapters contain a com- 
plete treatment of the legal and 
constitutional aspects of traffic en- 
gineering, legislative enactments, 
enforcemnt, licensing and revoca- 
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tion of licenses, jurisdiction, pros- 
ecution, penalization and punish- 
ment of traffic offenses. Judge 
Fisher has included in his book 
every conceivable phase of our ex- 
isting traffic laws and regulations. 
The readable index prompts quick 
reference. 

This book does not pretend to 
present philosophical or abstract 
complexities of traffic safety but, 
more so, it is a workable practi- 
tioner’s manual. 

Serving as a Municipal Judge of 
Lincoln, Nebraska for 14 years and 
as Associate Counsel of the Traffic 
Institute, Northwestern Univer- 
sity, for over 10 years, Judge Fish- 
er is eminently qualified to au- 
thor this far-reaching treatise. He 
has authored other books and arti- 
cles on related subjects. In this 


most recent work, he has displayed 
a keen insite into legal, procedural, 
and constitutional problems faced 
daily by persons actively concerned 
with the various aspects of traffic 
supervision, licensing, enforcement 
and control. 

Vehicle Traffic Law, eight years 
in preparation, reflects the articu- 
late product of a truly outstanding 
and dedicated student of the law. 
From a casual reading, it is appar- 
ent that Judge Fisher possesses one 
of the keenest legal minds in this 
field in the country today. Trained 
or untrained, the reader will find 
this book an aid in understanding 
the many traffic laws governing 
the great field of human activity— 
driving. I commend Vehicle Traf- 
fic Law highly. 
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LAW BRIEF PRINTING 


Service and Filing of Briefs done by us if desired. 

Index prepared by us if desired by the Attorney. 

We will be pleased to print your briefs in the 
Supreme Court. 


NEBRASKA SUPREME COURT 


Insurance that you will have the latest law for 
less than 5 cents per day. 
Opinions in full each week usually mailed 3 
days after their release. Pages correspond with 
official bound volumes of the Nebraska Reports. 


CITY ORDINANCE PRINTING 


When revising your City Ordinances, we would 
like to consult with you as to doing the actual 
printing work for you. 


GANT PUBLISHING COMPANY 


LINCOLN 8, NEBRASKA 

















ANNOUNCEMENT! 


Consolidation of National Bank of Commerce and The 
First Trust Company of Lincoln is now complete—brings 
a broad new dimension to trust service founded on sound, 
progressive policies that have characterized past opera- 
tions, but with an expanded staff and improved facilities. 
Fourteen “professionals” with 139 years of trust ex- 
perience and 26 other qualified people assure you of 
full cooperation on the trust and estate needs of your 
clients. May we serve you? 


TRUST DEPARTMENT 


BANK4: COMMERCE 


Lincoln, Nebraska 











OMAHA DAILY RECORD 


Omaha’s Court and Commercial Newspaper 
Established 1886 318 South 19th Street 
The ONLY Newspaper dedicated completely to serving 
Attorneys in all Courts in Douglas County, Nebraska. 
Publishing Legal Notices is Our Business—Not a Sideline! 
A. H. HENNINGSEN, Publisher 
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